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THE NEW YORK REVISED STATUTES AND 
THE RULE AGAINST PERPETUITIES. 

"""pHE Revised Statutes of 1830 are an impressive illustra- 
tion of the futility of trying to make the law definite 
and certain by codification. It is not probable that any 
men better fitted for the task could be secured than the 
able and distinguished lawyers who were the authors of 
this revision, or that codification could ever be accomp- 
lished in this country under more favorable conditions. 
The aim of the revisers, so far as the law of real property 
is concerned, as stated in their report to the Legislature, 
was " to render the system simple, uniform and intelligible, 
which in its present state is various, complicated and ab- 
struse," and they set before themselves as their ideal the 
French law of real estate, which, they claimed, might be 
" sufficiently understood by a few days of diligent study." 
What an extraordinary delusion it was to suppose that 
this ideal was attainable ! What an extraordinary faith in the 
power of words! What an extraordinary misconception 
of the fundamental difficulties of the problem with which 
they had to deal! And what has been the result? The 
same which has always followed codification with its 
attendant inevitable struggle between the written word and 
the spirit of justice — that spirit which like the spirit of 
mercy is mighty, which is enthroned in the hearts of the 
judges and will always struggle to assert her benignant 
sway in spite of all the letters upon the statute book. 

The revisers undertook to abolish the old law of uses 
and trusts of real property and to establish a bran-new sys- 
tem, simple and intelligible after a few days' study. But 
no sooner was the revision adopted than fierce and costly 
litigation arose with respect to all the provisions which 
were intended to effect fundamental modifications in the 
existing law. Instead of a few days it took nearly twenty 
years to determine whether or not " a trust to pay over 
rents," the old familiar form of trust, was authorized under 
1 R. S., 728, section 55, subdivision 3, and the Court finally 
decided that it was — a conclusion not justified by the 
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words of the statute and clearly opposed to the intention 
of the revisers. * After more than sixty years of conflict- 
ing opinions the Court of Appeals declared that it was still 
unsettled whether a trust to pay annuities came within the 
terms of subdivision 3 or subdivision 2 of section 55, and, in 
opposition to the letter of the statute, the Court decided 
that it came within subdivision 3. 3 After nearly seventy 
years it was discovered and decided that, while the interest 
of a cestui que trust in a trust for the payment of rents is 
inalienable and therefore beyond the reach of creditors, ex- 
cept as to the surplus over and above what is required for his 
support, the interest of a cestui que trust in a trust of which 
he is himself the creator, can be reached by his creditors. 3 
This decision involved, as it was pointed out in the dis- 
senting opinion, an absolute disregard of the statute, 4 but it 
was adopted because any other proposition " would seem 
to shock our sense of justice." For more than forty years 
a desperate struggle was maintained over the question 
whether or not charitable trusts were valid in this State, 5 
and although it is stated that the controversy was closed in 
1873, a sort of desultory skirmishing continued for twenty 
years longer. But no sooner had the law, as it was reason- 
able to hope, been finally settled than the Legislature 
passed an act (Laws of 1893, Chap. 701), which, it has been 
held, has destroyed the work of these sixty years and has 
restored the English system of charitable uses. 6 

The Rule against Perpetuities is another illustration 
showing that codification does not simplify, but compli- 
cates, and does not prevent, but promotes, litigation. It 
might have been supposed indeed that this rule could 
have been defined clearly and definitely, so as to avoid the 
questions which have troubled the English courts under 
their system of unwritten law, but the fact is that the pro- 

1 Leggett v. Perkins, 2 N. Y., 297, 3 Revised Statutes, 2d Ed. Revisers' 
Notes, p. 585. 

2 Cochrane v. Schell, 140 N. Y. pp. 528-535. 

3 Schenck v. Barnes, 156 N. Y. 316. 
1 Id., pp. 325-327. 

5 Holmes v. Meade, 52 N. Y. 332 ; Holland v. Alcock, 108 N. Y. at p. 

336. 

6 Allen v. Stevens, 161 N. Y. 122. 
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visions of the Revised Statutes relating to this rule have 
been a most fruitful source of litigation, and they are still 
involved in so much doubt as to embarrass the courts. 

The provisions in question are found in Part II, Chapter 
I, Title II, Article I 1 and are as follows : 

" Section 14. Every future estate shall be void in its 
creation, which shall suspend the absolute power of aliena- 
tion for a longer period than is prescribed in this Article. 
Such power of alienation is suspended, when there are no 
persons in being, by whom an absolute fee in possession 
can be conveyed." 

" Section 15. The absolute power of alienation shall not 
be suspended by any limitation or condition whatever for 
a longer period than during the continuance of more than 
two lives in being at the creation of the estate, except in 
the single case mentioned in the next section." 

" Section 16. A contingent remainder in fee may be 
created on a prior remainder in fee to take effect in the 
event that the persons to whom the first remainder is 
limited shall die under the age of twenty-one years, or 
upon any other contingency by which the estate of such 
persons may be determined before they attain their full 
age." 

" Section 20. A contingent remainder shall not be 
created on a term of years unless the nature of the con- 
tingency on which it is limited be such that the remainder 
must vest in interest during the continuance of not more 
than two lives in being at the creation of such remainder 
or upon the termination thereof." 

" Section 23. All the provisions contained in this Article 
relative to future estates shall be construed to apply to 
limitations of chattels real as well as freehold estates, so 
that the absolute ownership of a term of years shall not be 
suspended for a longer period than the absolute power of 
alienation can be suspended in respect to a fee." 

" Section 24. Subject to the rules prescribed in the pre- 
ceding sections of this Article, a freehold estate as well as 
a chattel real, may be created to commence at a future 
day ; * * * and a fee may be limited upon a fee upon 

1 1 R. S. 723-725. 
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a contingency, which, if it should occur, must happen 

within the period prescribed within this Article." 

" Section 25. Expectant estates are descendible, devis- 
able and alienable in the same manner as estates in posses- 
sion." 1 

If there were no other provisions than those contained in 
sections 14 and 15, it would be as plain as language could 
make it that the New York Rule against Perpetuities was 
aimed solely at preventing the suspension of the power of 
alienation, and that the rule is never violated when there 
is no suspension of such power, whatever may be the 
limitations of contingent future interests. Whether the con- 
verse of this is true — and it was the intention of the revisers 
that the rule should be deemed violated whenever there 
is a suspension of the power of alienation — is not so clear. 
Section 14 clearly provides that only future estates shall be 
void in case of the suspension of the power of alienation 
beyond the statutory period, and section 15 defines what 
the statutory period is, viz., two lives, except in the single 
case mentioned in section 16, and the case mentioned in 
section 16 is that of a contingent remainder. Reading 
these sections together it would seem that they were in- 
tended to declare simply that future estates shall be void 
which suspend the power of alienation for more than two 
lives, or, in the excepted case, more than two lives and a 
minority of a third life, and that the revisers did not have 
in mind the possible suspension of the power of alienation 
which may be occasioned by the creation of present trust 
estates under subdivision 3 of section 55. Indeed, the 
revisers, in their report to the Legislature, expressly 
stated that they had in mind only contingent future inter- 
ests. 2 

'There are other provisions (sees. 17, 18, 19 and 21), restricting the 
power of limiting life estates and remainders after them, but these do not 
properly belong under the Rule against Perpetuities, as they relate to 
vested interests which do not restrain alienation. 

2 " To prevent a possible difficulty in the minds of those to whom the 
subject is not familiar, we may also add that an estate is never inalienable 
unless there is a contingent remainder, and the contingency has not yet oc- 
curred. Where the remainder is vested, as where the lands are given to 
A for life, remainder to B (a person then in being), there is no suspension 
of the power of alienation, for the remainderman and the owner of the 
prior estate by uniting may always convey the whole estate. This is the 
meaning of the rule of law prohibiting perpetuities and is the effect of 
the definition in Section 14. 3 R. S., 2d Ed., Revisers' Notes, p. 573. 



228 COLUMBIA LAW REVIEW. 

It was, however, settled at a comparatively early day that 
trusts, as well as future estates, which occasion a suspen- 
sion of the power of alienation, are violations of the rule. 1 
These decisions are justified, because the interest of a 
cestui que trust in a trust created under subdivision 3 of 
section 55 being inalienable, such a trust involves a suspen- 
sion of the power of alienation. By the terms of sub- 
division 3 such a trust is made " subject to the rules pre- 
scribed in the First Article," and among these rules are 
those contained in section 14 and section 15. Hence, a 
trust which suspends the power of alienation is void in like 
manner as a future estate. 

We may say, therefore, that the Rule against Perpetui- 
ties, stated in section 14 and section 15, as interpreted by 
the courts in connection with subdivision 3 of section 55, 
was aimed simply at restraints upon alienation. The rule 
is violated whenever there is a suspension of the power of 
alienation, no matter whether this is occasioned by future 
contingent interests or present trust estates, and the rule 
is not violated whenever there is no suspension of the 
power of alienation, no matter what may be the limitations 
of contingent future interests or when these contingent in- 
terests may vest. 2 

There are, however, as we have shown, other pro- 
visions than those contained in section 14 and section 15 
(sections 16, 20, 23, 24), and these have raised the question 
whether there are or not two distinct rules, the one aimed 
at restraints on alienation and the other aimed at remote 
vesting. 3 We submit, however, that none of the provisions 
above cited contain any other rule than that stated in 
section 14 and section 15. 

Section 16 provides that a contingent remainder in fee 
may be created on a prior remainder in fee, if limited to 
take effect as prescribed in that section, and it may be 

1 " Coster v. Lorillard, 14 Wend., 265 ; Hawley v. James, 16 Wend., 61. 

2 The Real Property Law, curiously enough, combines sections 14, 
15 and 16, so that, according to the letter of the law as now written, only 
future estates are void, but the courts will, doubtless, interpret this new 
section as embodying the terms of the old law, 

3 See especially Chaplin on Suspension of the Power of Alienation, pp. 
1, 2, 184 ff. 
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argued that a contingent remainder not so limited would 
be void, whether it involved a suspension of the power of 
alienation or not. But read in connection with section 15, 
as it must be, such an inference in regard to the meaning 
of section 16 is not justified. Section 15 says' that the 
power of alienation shall not be suspended by any limita- 
tion or condition for a longer period than two lives except 
in the single case in the next section. The next section is 
section 16 and the single case is that of the contingent 
remainder therein mentioned. The section must therefore 
be interpreted as if it read : " A contingent remainder in 
fee, which involves the suspension of the power of alienation may 
be created," etc. Therefore a contingent remainder in fee 
which does not involve such a suspension could, so far as 
section 16 is concerned, be limited so as to take effect after 
any number of lives. As, according to section 25, contin- 
gent interests are alienable, if there is any person in exist- 
ence to alienate them, the only contingent interests which 
can occasion a suspension of the power of alienation are 
those limited in favor of persons or corporations not in 
existence, and it is therefore only such interests that violate 
the rule. 

Section 23 provides that limitations of chattels real are 
subject to the same rules as the limitations of real estate, 
so that the absolute ownership of a term of years shall not be 
suspended for a longer period than the absolute power of aliena- 
tion can be suspended in respect to a fee. This, so far from sup- 
porting any different rule, emphasizes the fact that what the 
revisers had in mind was simply to prevent restraints upon 
alienation, and that the only limitations of future interests 
which are objectionable are those which restrain aliena- 
tion. 

Section 24 provides that " a fee may be limited upon a 
fee upon a contingency, which, if it should occur, must 
happen within the period prescribed in this Article." This, 
it must be conceded, is ambiguous, and it may be claimed 
that it means that a fee may be limited upon a fee, provided 
that it must vest within the statutory period ; but the word 
" vest " is not used ; the section is, in fact, a repetition of 
the provisions of section 16, and should be construed in con- 
formity with them, and in connection with section 23, which 
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immediately precedes it, it would seem that it must be inter- 
preted as if it read, " a fee may be limited upon a fee, pro- 
vided that it does not occasion a suspension of the power 
of alienation beyond the period prescribed in this Article." 

Section 20, however, does in terms provide that a con- 
tingent remainder limited on a term of years is void unless 
it must vest in interest during the continuance, or at the ter- 
mination of two lives ; but there is no sufficient reason for 
supposing that the revisers intended in this section to state 
a separate and exclusive rule in regard to contingent re- 
mainders limited after terms of years. Read in connection 
with the other sections and with due regard to the avowed 
purposes of the revisers, as stated in their notes 1 the 
words " vest in interest," in this section must be understood 
as having a different meaning than the common law mean- 
ing. They must be understood as meaning " vest in some 
person having the power of alienation." That they are 
often understood in this sense is clear from many cases 8 . 

The foregoing views are suppported by the great 
weight of authority. 3 

It must be conceded, however, that there are decisions 
and statements in the text-books and cases which cannot be 
reconciled with them. 

Hannan v. Osborn, 4 Paige, 336. Here was a devise to tes- 
tator's sister, Mary, for life, 'remainder to her children, 
" but in case my said sister shall die, and all her children 
shall die, leaving no children," then to his brother John 
and sisters Juliana and Amelia. Held, that this limitation 
over was void, because it was not to take effect until after 
the possible termination of many lives. But, although it 
was not to take effect, John, Juliana and Amelia could 
alienate their contingent interests, and so the existence of 
these contingent interests did not restrain alienation. " The 

1 See especially 3 R. S., 2d Ed., p. 573 supra, p. 227, note 2), 

2 Leonard v. Burr, 18 N. Y., at p. 107 ; Mott v. Ackermann, 92 N. Y., 
at 550; Henderson v. Henderson, 113 N. Y., at p. 15 and cases infra, 
2, note 3). 

3 Robert v. Corning, 89 N. Y. 225; Beardsley v. Hotchkiss, 96 N. Y. 
201 ; Nellis v. Nellis, 99 N. Y. 505 , Murphy v. Whitney, 140 N. Y. 541 ; 
Sawyer v. Cubby, 146 N. Y. 192; Williams v. Montgomery, 148 N. Y. 
519 ; Mills v. Mills, 50 App. Div. 221. 
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mistake of the decision," to quote the language of the 
Court in Sawyer v. Cubby, 146 N. Y., at page 199, "is in 
construing a contingency dependent upon a future event 
which may or may not occur as necessarily making the 
legacy inalienable. It does not do so. The contingency 
which works that result is one relating to the persons who 
shall take, and who either may not come into being or gain 
capacity to take and hold within the prescribed two lives, 
whereby it happens that there is no one who can alienate." 
McSorley v. Wilson, 4 Sand/. Ch., 515. This was a devise 
in trust for A for life, for B for life, then for C for life, but 
the trustees had an uncontrollable discretion at any time to 
sell the land, and in case of sale C had the right to demand 
and receive the proceeds as his absolute property, and 
thereupon the trust was to cease. Held, that this was void 
because the trust might continue through three lives. It 
is true that the trust might continue, but there is no provi- 
sion in the statute declaring that trusts shall not continue 
for any number of lives, but only a provision declaring that 
trusts cannot be constituted which will involve a suspen- 
sion of the power of alienation for more than two lives. In 
this case the power of alienation was not suspended for a 
single day, because the trustee and cestui que trust by 
uniting at any time could convey an absolute title. The 
reasoning upon this point of the majority of the Court in 
Mills v. Mills, 50 App. Div., 221, is unanswerable. And 
since the legislation of 1893 providing for the termination 
of trusts it would seem that now no trust, however long it 
may endure, can violate the rule, if it is followed by a vested 
remainder. For the only reason why a trust did violate 
the rule before 1893 was because it involved a restraint 
upon alienation. But now that trusts followed by vested 
remainders are terminable (Laws of 1893, Chap. 452 ; Laws 
of 1896, Chap. 547, and Laws of 1897, Chap. 417), the power 
of alienation is not suspended, and hence there is no viola- 
tion of the rule. In constituting, however, a trust such as 
was considered in Mills v. Mills {supra), care must be taken 
not to violate other provisions of law. An estate vested in 
trustees to hold during the lives of three other persons 
would be an estate pour autre vie under the English law. It 
is doubtful how such an estate is to be regarded under 
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the Revised Statutes. 1 If it is an estate pour autre vie, then 
sections 18 and 19 2 apply. According to section 18, no re- 
mainder can be created after an estate pour autre vie, unless 
such remainder be in fee, and according to section 19, a re- 
mainder limited after an estate pour autre vie, where more 
than two persons are named during whose lives the estate 
is to continue, takes effect upon the death of the two persons 
first named in the same manner as if no other lives had been 
introduced. These difficulties may be avoided by expressly 
giving the trustee a fee, with power of sale, or an estate for 
a long number of years, and providing for a vested remain- 
der after that. According to the very extraordinary pro- 
visions of section 17 3 , only two successive life estates can 
be created under our law, and a vested remainder after 
more than two successive life estates takes effect after the 
termination of the first two life estates, and all the other 
life estates are void. This curious bit of legislation, how- 
ever, is held to apply only to legal estates, 4 and therefore, 
does not stand in the way of creating a vested remainder 
to take effect after the termination of any number of equit- 
able life estates. 

Underwood ' v \ Curtis, 127 N. Y. 523. This was in effect 
a gift of real and personal property to pay the rents and 
income to A, B and C during the life of A, and upon A's 
death, if the real estate was then sold, if not, then upon the 
sale of the real estate, to divide the estate into four parts 
and to transfer two of them to B and C absolutely, and the 
other two separate parts to hold in trust for one more life 
respectively. The trustees were authorized to sell the 
real estate at any time, and were obliged to sell it before 
the expiration of ten years. Held, that the trust was void, 
because it might continue for a fixed period of ten years. 
" The fact that the trust as to the entire property may, by 
the action of the executrices, be terminated on the death 
of the widow, is of no moment, if events may happen so 
that such estate may be extended beyond the statutory 
limitation." (P. 540). This is the same fallacy as in Mc- 

1 Fowler's Real Property Law, pp. 180-1, 274-5. 

2 1 R. S., 724. 

3 1 R. S., 723. 

4 Amory v. Lord, 9 N. Y., 403. Woodruff v. Cook, 61 N. Y., 638. 
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Sorley v. Wilson, supra, resulting from not distingishing be- 
tween the suspension of the power of alienation (the only 
thing forbidden by the statute) and the mere suspension or 
postponement of alienation. This has often been pointed 
out and nowhere more emphatically than in Robert v. Cor- 
ning. 89 N. Y. 225, which the Court in Underwood v. Curtis 
unsuccessfully attempts to reconcile with its own opinion. 
At page 239 the Court says : " But there can be no lawful 
perpetuity unless the power of sale is suspended, and the 
mere fact that it might be the duty of the executors, in the 
exercise of their discretion, to postpone the sale to await a 
more favorable market, does not, we think, constitute such 
a restraint as suspends the power of alienation within the 
statute." 

Stoiber v. Stoiber, 40 App. Div., 156. Here was a trust 
to receive and apply the rents and profits during the lives 
of A and B, and, after the death of both, during the life of 
C, remainder to C's surviving children, but the trustees 
were empowered at any time, with the consent of the cestuis 
que trustent, to sell the trust property, in which case the 
testator apparently, according to the will and codicil as 
interpreted by the Court, 1 gave the proceeds to C's sur- 
viving children absolutely. Held, (1) that the trust did not 
involve a suspension of the power of alienation, and there- 
fore did not offend against the statute. (2), semble, that the 
remainder limited in favor of C's children (including those 
not in being) was a contingent future interest, which might 
not vest until after the expiration of three lives, and there- 
fore void under other statutory requirements. The only 
other statutory requirement cited is section 20 above con- 
sidered, but this, as we have seen, applies only to a contin- 
gent remainder limited after a term of years. Such was 
not the character of the remainder in this case, and we sub- 
mit that although the remainder might not vest within the 
statutory period and might in itself restrain alienation be- 

1 It is not entirely clear how the Court interpreted the will and codicil. 
If the codicil is to be interpreted as providing for a trust to continue during 
three lives at all events, without power in the trustees to terminate it 
sooner, there can be no question that the rule was violated. But if such 
was the interpretation, the provisions of the will and codicil were bad, 
because the trust involved a restraint upon alienation beyond the statutory 
period. 
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yond that period, yet, if taking all the provisions of the will 
together, there was no suspension of the power of aliena- 
tion, the rule was not violated. If the destructibility of a 
trust, which involves a restraint upon alienation while it 
lasts, prevents a violation of the rule, the possibility of de- 
termining a contingent interest, which may occasion a sus- 
pension of the power of alienation while it lasts, should also 
prevent a violation of the rule. 

The conclusions of the writer may be summarized as 
follows : 

I. There is only one rule against perpetuities. 

II. According to that rule the sole test is the suspension 
of the power of alienation. 

III. Trusts which do not involve a suspension of the 
power of alienation, and those which, although involving 
such suspension so long as they continue, may be termi- 
nated at any time, either by the trustee or by the cestui que 
trust, or by both acting concurrently, do not violate the 
rule. 

IV. Future contingent interests, although they may not 
vest within the statutory period, do not offend against the 
rule, if they do not occasion a suspension of the power of 
alienation. 

V. The only future contingent interests which occasion 
such suspension are those which are limited in favor of per- 
sons not in being and corporations not created, because all 
other contingent interests are alienable. 

VI. Future contingent interests which do occasion such 
suspension are not bad, if there is a power vested in some 
person or persons by whom the contingent interests may 
be determined and an absolute title conveyed. 

George F. Canfield. 



